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CONTRACT

SOFTWARE MAINTENANCE AGREEMENT
by and between
CUYAHOGA COUNTY, OHIO
and

BMC SOFTWARE, INC.

FHIS AGREEMENT (the “Contract™) is made and entered into this o
day of 2012, by and between Cuyahoga County. Ohio (“the Countv™). on behalf of the
Cuyahoga County Information Services Center and BMC Software, Ine. ("BMC™), a
texas Corporation with offices located at, 2101 Citywest Bivd. Houston. TX 77042 (the
Provider™).

WHEREAS. the County has a present need for renewal of sofiware maintenance
service of BMC's Mainview Software Products. at the Information Services Center: and

WHEREAS. BMC. is the Licensor and an authorized service provider for
maintenance and support service of BMC Software Products to the County as a State of
Ohio Term Vendor Schedule # 334147: and

WHEREAS. the County desires to avail itself of BMC's software maintenance
service on the Mainview Software Products located at the Cuyahoga County Infoermation
Services Center and BMC is willing to provide such service io the County all upon the
terus and conditions set forth herein. and listed on Schedule A.

NOW.THEREFORE. in consideration of mutual promises contained hercin and
other good und valuable consideration. the receipt and sufficiency of which is hereby

acknowledged. BMC and the County agree as follows:

ARTICLE |- AGREEMENT AND T'ERM

Il Scope of Aureement. During the term of this Contract. BMC shall provide the
County with annual maintenance BMC- Mainview Software Products. as listed on
Schedule A — Support Renewal Quote 334368, In the event that a discrepancy exists
between the terms of Schedule A and this agreement. the terms of this agreement witl
be controling and binding.

1.2 Term, |he term of this Contract shall commence as of January 1. 2012 and. unless
earlier terminated in accordance with the provisions of this Contract shall continue in
cffect for a period of three vear from the commencement date (L/11/12 - 1/10/15).
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The cost of this Contact shall not exceed Thirty Three Thousand Four Hundred
Eighty Dollars and  Zero Cents (533,480.00)

ARTICLE 1t - SCOPE OF WORK

2.1 Rendering of Services. BMC hereby agrees to render the services identified in
Article 1.1 and BMC’s System Management Product Order Form & Renewal Quote #
CU110823344-2 and incorporated by reference as Schedule A at a total price not
exceed Thirty Three Thousand Four Hundred Eighty Dollars and Zero Cents
($33,480.00)

ARTICLE HI -=PAYMENT AND INVOICING

3.1 Payment. During the term of this contract, the County shall pay BMC yearly for the
services outlined in Schedule A upon receipt of said invoice.

3.2 Invoicing. BMC shall invoice the County for the services outlined in Schedule A
upon execution of this Contract. BMC shall submit original invoice(s) to the
following address:

Cuyahoga County Information Services Center
Business Department
1255 Euclid Avenue, 4™ floor
Cleveland, Ohio 44115

ARTICLE 1V - SUBCONTRACTING, INDEMNITIES AND WARRANTIES

4.1 Subcontracting. This Contract was awarded to BMC based upon BMC’s unique
qualifications and skills. and no task required to be performed under this contract
by BMC shall be subcontracted to third partics without the express written
consent of Cuyzhoga County.

4.2 Indemnities and Warranties. All provisions relating to indemnities and warranties
contained in the State Master Maintenance Agreement shall inure to the benefit of
Cuyahoga County.

ARTICLL V - DISPUTE RESOLUTION AND TERMINATION

5.1 Dispute Resolution.

a) In the event of any dispute or disagreement between BMC and the County,
either with respect to the interpretation of any provision of this Contract or with
respect to the performance by BMC or the County hereunder, which cannot be
resolved in the normal course of business, then upen written notice of either party,
cach party will appoint a designated officer whose task it will be to meet for the
purpose of endeavoring in good faith to resolve such dispute or to negotiate for an
adjustment to such section or provision of this Contract. The designated officers
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shall meet as often as the parties reasonably deem necessary in order to gather and
furnish to the other all infermation with respect to the matter in issue which the
parties believe to be appropriate and germane in connection with its resolution.
Such officers will discuss the problem and/or negotiate the applicable section or
provision without the necessity of any formal proceedings relating thereto. During
the course of such negotiation. all reasonable requests made by one party to the
other for information will be honored in order that each of the parties may be fully
advised in the negotiations. The specific format for such discussions will be left
to the discretion of the designated officers but may include the preparation of
agreed upon statements of fact or written statements of position furnished to the
other party. No formal proceedings for the binding arbitration ot such dispute may
be commenced until (1} resolution as contemplated in this clause has been
unsuccessful and (i1} either of the parties concludes i good faith that amicable
resolution through continued negotiation of the matter in issue does not appear
likely and so notities the other party.

(b} The rights and vbligations of the parties under this provision shall not Himit
cither party’s right to terminate this Contract us may be otherwise permitted
hereunder.

lermination covered under the license agreement and POF.

Termination for Financial Instability. In the event that BMC becomes financially
unstable to the point of (i} no longer offering suppert for the Products (i) making
a general assignment for the benefit of creditors. or (iii) suftering or permitting
the appointment of a receiver for its business or its assets. or there is a filing by or
against BMC of a meritorious petition in bankruptey under any bankruptey or
debtor’s law. the County may, at its option. immediately terminate this Contract .
by giving written notice thereot,

ARTICLE VI — ADHERENCE TO FLECTRONIC SIGNATURE POLICY QF

COUNTY

6.1

6.2

By entering into this Contract. BMC| its officers. emplovees, subcentractors. sub-
grantees, agents or assigns. (o conduct this transaction by electronic means by
agreeing that all documents requiring county signatures may be executed by
clectronic means. and that the electronic signatures affixed by Cuyahoga County
to said documents shall have the same legal effect as if that signature was
manually affixed to a paper version of the document.

BMC further agrees to be bound by the provisions of Chapter 304 and 1306 of the
Ohie Revised Code as they pertain to Electronic Transactions and to comply with
the electronic signature policy of Cuyahoga County.

ARTICLE VI - MISCELLANEOUS
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7.1

7.3

7.4

Notices. Wherever one party is required or permitted to give notice to the other

pursuant to this Contract. such notice shall be deemed given when delivered by
hand. via certified matl with return receipt requested. via overnight courier with
signature required. and addressed as follows:

In the case of the County:
Cuyahoga County Information Services Center
ATTN: Tom Basco
1235 Euclid Avenue. 4" Noor
Cleveland. Ohio 44115

I the case of BMC:
Anna-Marie Levy
BMC Software. Inc.
2101 Citywest Blvd.
Houston, TX 77042

Either party may from time to time change its designated recipient or address for
notification purposes by giving the other party written notice of the new
designated recipient or address and the date upon which it will become effective.

Severability. If. and only to the extent that, any provision of this Contract is
declared or found to be illegal. unentorceable or void. then both parties shall be
relieved of all obligations arising under such provision. it being the intent and
agreement of the parties that this Contract shall be deemed amended by modifving
such provision to the extent necessary to make it legal and enforceable while
preserving its intent. If that is not possible. another provision that is legal and
enforceable and achieves the same objective shall be substituted. 1f the remainder
of this Contract is not attected by such declaration or finding and is capable of
substantial performance. then the remainder shall be entorced o the extent
permitted by law.

shatl impair any such right or power or be construed to be a waiver thereof, A
walver by cither of the parties of any of the covenants. conditions or agreements
to be performed by the other or any breach thereof shall not be construed to be a
walver of any succeeding breach thereot or of any other covenant. condition or
agreement herein contained. No change. waiver. or discharge hereof shall be valid
unless in writing and signed by an authorized representative of the party against
which such change. waiver. or discharge is sought to be enforced.

Survival of Terms. Termination or expiration of this Contract for any reason shall
not release either party from any habilities or obligations set forth in this Contract
which (1) the parties have expressly agreed shall survive any such termination or
expiration, or (ii) remain to be performed or by their nature would be intended to
be applicable following any such termination or expiration.
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7.5

7.6

7.7

7.8

79

Record Audit Retention. BMC agrees to make all pertinent contractual books
and records and other documents pertaining to this Contract available to the
County and its designated agents for purpose of audit and examination upon
reasonable request during the term of this Contract and for a period of two (2)
years from the expiration date or final payment under this Contract, whichever is
later; provided however, that should BMC be notified that an audit has been

retained pending the completion of said audit.

Headings and Interpretation. The article and section headings used herein are for
reference and convenience only, and shall not enter into the interpretation hereof.

Governing Law. This Contract shall be subject to interpretation under the laws of
the State of Ohio.

Assignment. BMC shall not assign, transfer, convey or otherwise dispose of this
Contract, or its right to execute it, or its right, title or interest inorioitor any part
thereof, or assign, by power of attorney or otherwise, any of the monies due or to
become due under this Contract without approval of the County Executive by
resolution.

Contract Processing. BMC shall submit one (1} original contractua] agreement
with original signature to the following:

Cuyahoga County information Services Center
1255 Euclid Avenue, 4th Fioor
Cleveland, Ohio 44115

Commencement of Contract Performance. In order to protect the interest of
Cuyahoga County this contract must be executed by the County Executive before
compensation for the services or products set forth in this contract can be
provided. In the event that services are provided by BMC prior to the execuiion

risk, and payment therefore cannot, and will not, be made unless and until thjs
agreement is approved by the County Executive. Upon approval by the County
Executive of this contract, however, any and all prior performance under this
contract shall be deemed ratified and sajd performance shall be deemed to be
included in this contract. Payment(s) for said prior performance shalt not increase
the amount of the contract limit.

THIS AGREEMENT shall be subject to interpretation under the laws of the State

of Ohio, and is subject to the review of the County Prosecutor’s Office as to legal form
and correctness.
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IN WITNESS WHEREOF, the County and BMC have each caused this Contract
to be signed and delivered by tts duly authorized representative as of the date first

written.
. S s Edw rd z er a d Coun ,y xecutlve
BMC SOFTWARE, INC. CU ' Y E y/
EE o - 2012 09-10 09:20:17 %
R A A
BY: BY:

Edward FitzGerald, County Executive
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Schedule A
Product Order Form - System Management Perpetual
Order Date: June 30, 2012 BMC Software, Inc. Web: www bivecuy
Territary: USA 2101 CityWoest Boulevard
Customer: Cuyahoga County Houston, Texas 77042
Attn: Order Services
Product Table:
I T Licensed Capacity ‘ 7 Fees o ‘
L Licensed Lapagity _ rees  _ _ _ _ R
D e
Products | Ut o . L \ |
Shppert Piany Consaltin o ot
Meanire nent !
‘ o , o lJr‘i\, B :
| " EME
| MAINVIEW 1o IRS IMS e nstalled
[ . i Contnueas Bbeedne
| PURFORMANCE REPORTEE STy
_ A . o i L _
| B ' _ !
MAINVIEW For RS 105 k | e mstalled )
- .. ‘ Continuo, dH 1R
TRANSATTION ACCOUNTANT ‘ .
| ) Lix24]

- ‘ + . - i . —

|
ARTYeL ’ | ‘
i

$33,480.00

Total Fee {in USD) exclusive of applicable taxes

1. Scope. This order {the “Order”) governs Customer's use of the products referenced i the Product Table (the “Products”). This Order is made to the
License Agreement (Reference Number: WHO-129 and BMC no.5058] dated December 8, 1980 between BMC and Customer {the “Agreement”).

2. Fee. The fee for use of the Products up to the Licensed Capacity 1s the total fee indicated in the Product Table {the “Fee”). BMC will invoice and Customer
agrees to pay such Fee in annual payments, plus applicable taxes subject to the laws where the Products are installed

'_ _- _A_\m\u_al Payments (inrljJSI;l)_j Payment Due Da_té_____|

. _$1L16000  01-11,2012 '

| ~$11,360.00  01-11, 2013
_$11,160.00 0111, 2014

3. Support. The annual fee for enroliment of the Products in BMC's maintenance, enhancement and support frorm January 11, 2012 to January 10, 2015
{"Support Period") is included in the Fee. Customer may not terminate or cancel BMC Support for the Products during the Support Period. Support fees
for additional capacity acquired during the Suppert Period will be based upon the then current BMC Suppart price list fess any applicable discount for the
Products, divided by 365, and multiplied by the number of days hetween the order date tor the additicnal capacity through the end of the Suppart Period.
Notwithstanding anything in the Agreement to the contrary, after the Support Period, unless terminated in writing at feast 30 days prior (o the Support

Product Order Fonm Hage Yol & Confidenhai



anniversary date, Customer is enrolled in BMC's Support and agrees to pay the annual Suppart fee. The annual Support fee s based upon the then current
BMC Support price list less any applicable discount for the Products, based upon the then current Licensed Capacity of the Products

Miscellanegus. Except as expressly modified in this Order, the terms of the Agreement are incorporated in this Order. The Product perfarmance warranty
applies only to Products licensed by Customer for the tirst time. To the extent BMC Products include third party code: if {a) such third party code is
provided for use with & Product, it may be used only with that Product unless otherwise provided for in the Documentation: and (b) the Documentation
contains terms that pertamn to such thirg party code, those terms govern the third party code in place of the terms of this Order and the Agreement;
except that the third party terms will not (i) negate or amend the rights granted by BMC to Customer or the obligations undertaken by BMC in this Order
or the Agreement with respect Lo a Product; or [ii) impose any additional restrictions on Customer’s use of the Product. In some circumstances, usually
either for the convenience of its customers or in order to comply with the obligation to make source code available under specific license terms, BMC
distributes to customers, without charge, products that are not governed by this Order or the Agreement. Such products are distributed separately from
the BMC Products, are governed by the license terms that are included with themn, and are provided by BMC AS 15, WHERE 1S AND WITHOUT WARRANTIES
OF ANY KIND. WHETHER ORAL OR WRITTEN, EXPRESS OR IMPLIED, AND EXCLUDING, WITHOUT UMITATION, WARRANTIES OF MERCHANTABILITY, FITNESS
FOR A PARTICULAR PURPOSE, NON INFRINGEMENT AND TITLE. The Products are accepted on the date BMC delivers the Product to the Customer either
physically or by providing access codes for electronic download. whichever occurs first, however, such acceptance will not affect the Product Performance
Warranty provided in this Agreement In the event of any inconsistency or contiict between this Qrder and the Agreement, this Order will control. Any
additional or conflicting terms of Custemer’s purchase order, if any, are rejected by BMC. Capitalized terms are defined in this Qrder, its Attachments, or in
the Agreement. With regards to this Order, neither party may terminate this Order or the Agreement for1ts convenience. Customer agrees that BMC and
its affiates may refer to Customer as a customoer of BMC, both internally and in externaily published media.

Entire Agreement and Meodifications. The parties acknowledge they have read this Order and agree that it1s the complete and exclusive statement of the
agreement between the parties refating to the subject matter of this Order. This Order may net be modified or rescinded except in writing signed by both
parties.

- CUSTOMER INFORMATION ) o BILL TO INFORMATION
Company Name: Cuyahoga County Company Name: : Cuyahoga County
- _—_ - - — - L _ - - -
_ Address: 1219 Ontario St o Address: \ 1219 Ontario St
~ Cleveland OH USA 44113 | Cleveland OH USA 44113
- Contact: Tom Basco o P Contact: . Accounts Payable L
E-mail Address:  TBasco®cuyahogatounty.us ] E-mail Address: o - ‘
Other: | ! __ Other;

Product haer Fonn Hage Doi & Canfidentiat
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. ___ _ ATTACHMENTS INCORPORATED INTO ORDER _ ] _ X |
|_Attic_f_1_rn_er_n A_—_AdditionalTerms ) X
iLConlputer Information and Location Exhibit X
{BMC) BMC Sottware, Inc {Customer) Cuyahoga County
By: By:
Name: Name:
Title: Title:
Date: Date:

Frocuct Qidder Farm Page Jof b Conhdfential
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ATTACHMENT A
ADDITIONAL TERMS

This Attachment A 15 made to that certain Order dated June 30, 2012 between BMC and Customer

GENERAL DEFINITIONS: The tollowing definitions apply to the Order and this Attachment A.

“"Computer” or “Server” has the meaning generally given within the computer industry, which 15 a single machine, whether a central processing unit, such
as a mainframe machine, or a distributed systems machine, such as a Unix or Intet based server. A maintrame machine would be an individual mainframe
computer having single or multiple processors or engines. For purposes of distributed systems machines {excluding Control-M and Mainview product{s}, a

Compuler or Server may be physicai or virtual,

“Documentation” means the technical pubdlications relating to the software, such as release notes, reterence, user, instatlation, systems administrator and
technical guidelines, included with the Product.

“Enterprise” is the environment consisting ot all hardware owned or leased by Customer in the Territory.

“Licensed Capacity” is the amount of each Product licensed 4 estabhished in the Order. For licenses based on the power of a computer, Custemer agrees
to use BMC's then current computer classification scheme, which will be provided upon request.

UNITS OF MEASUREMENT: The following units of measurement apply to certain Products.
 UNIT OF MEASUREMENT UNIT OF MEASUREMENT DEFINITIONS

per installed server Alicense is required for each Server {with a Classification at the appropriate Tier level, if applicable) upon which

.
L
|

| : the Product or any of its components is installed.

Fraduce Crder Farm Page 4 0f b Contidentiat
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EXHIBIT
COMPUTER INFORMATION AND LOCATION

~ __ Products | Computer Manufacturer and Model Computer Location
MAINVIEW for IMS IMS PERFORMANCE REPORTER ~Cleveland, OH
MAINVIEW for IMS IMS TRANSACTION ACCOUNTANT __ Cleveland, OH

———_—— . [, Lo e e e o - e - e — — -

Froctuct Order Form ~age 5of b Confidential



THIS IS NOT AN INVOICE

Date Quote Issued:  26-MAR-2012
Date Quote Expires: 30-MAR-2(112

From;

Support Quote Number:
Support Contract Number:

Support Renewal Quote

334368
137537

Billing Company:

<3bmcsoftware

BMC Software Inc Name: Cuyahoga County Name: AnnaMane L ovy
2107 Citywest Blvd Contact: [um Basoo Location: USA Houston
Houston TX 77042-282% Address: 1255 Euclict Ave: Phone: 713-918-5132G
Cleveland OH 44115-1810 o @ hme <
Phone. (216443 8126 Email: anramane igvy@bme.com
A N FAX: 713-918-3888
Email.  dpdb@dwww cuyvahoga oh us
Order Company Contact Phone Email
Cuyahoga Courty. 1250 BEuchd Ave. Cleveland. OH 44115 Tomn Basce 12161 443-8129
Item Description PO Package Agreement Price Ct Start Dat End Dat D
ptior Number Number Number Qty rice Class art Date nd Date ays
Renew Suppoert Tier 24X7 on the products below:
T MAINVIEW for IMS IMS PERFORMANCE REPORTER 5058 5 1 BHA4G 11-JAN-2012  10-JAN-2013 365
BMC LP Number 30635172
Install Address Site Qty Contact Phone
Cuyahoga County Informabion Services Center, 1255 Buchd Ave FL 4. Clevetand, ©OH 34115 USA 33799380 '
2 MAINVIEW for IMS TMS TRANSACTION ACCOUNTANT 5058-5 1 BH4G 11-JAN-2012  10-JAN-2013 365
BMO LP Number 399312
Install Address Site Qty Contact Phone
Cuyahoga County Information Services Conter 1255 Euchd Ave FL 4. Clevelard, OH 44115 USA HATOGHAN0 1

Comments:

Annual Amount - Scheduls A

Total

Page 10f 2

Return Renewal Quote and Purchase Order To:

dptdbibwww cuyahoga oh us

Amount Cur

702000 UsD

4.140 00 USD

11,160.00 USD




Support Renewal Quote
Support Quote Number: 334368  Support Contract Number: 137537

This guote 15 for the products, guantities and support fier as shown above  Any modification to the
products. guantities or suppor! ter between now and order placement will make lhis guote nvalid and a
new guole will be required reflecting those modificalions

Subject to US Fxport laws, BMC has made avaitable to Customer for eleclronic downioad the Products at
the elactronic delivery web site located at the following Internel URL hilp iiwabanps bme comiepd
Customer azknowledges that BMC is under no further delivery obligatior under this Order

ADMINISTRATIVE NOTES

{11 State and Local Sates Tax are not ncluded in the Suppoert Renewal Quote: If you are a tax
exempt customer. please subimit a copy of your tax exemption cerbficate at the time of your order
i) Speacrfy Quote Numbaer. Agreement Number and Support Contract Number o1 Purchase Order
13} BMC So'tware acceplts Visa, Mastercard and Amencan bxpress as a methoc of payment

FPlease submit & purchase order consistent with the lerms of the above quote. or read
e pelow, sgn. and return this quote o Anrahane Levy

By signing betow. you accent the termis of s guote, you authenze BMC to1ssue an
invence that matches this quote, and you dgree 1o pay the invoiees amounts plas
appleable taxes apon recempt of anmvoice. or by the duc date specificd therem

Customer Signature ’ Date

Title

Customer Printed Name

Customer Contact Telephone

<< bmcsoftware
Page 2 of 2

Important: Please ensure that the Support Contract Numberis) and secure contract password are made avallable Lo persons 1n your arganization who may use BMC Customer Support services. The
Suppont Contract Number will be required when requesling suppos! fram BMC - Email customer care@hme com from your company @mai address 1o request the contract password. Visit

www, b, comisupport for more informalion





