CONTRACT
SOFTWARE MAINTENANCE ACGREEMENT
by and between
CUYAHOGA COURTY, OHIO
aud
ENERGY SYSTEM SOLUTIONS, LLC
THIS ACREEMENT (the “Conract™) is made and emtered into this 13 _
d«iv of _Aprid Z{EW%M, by and between Cuyebogs County, Ohin (“the (‘-:mmj 3, an
helf of the Cuyahoge Coury nformation Services Center and Energy Bvatern

%ﬁm?ﬁ@m, LA (“EES™, & Ohio corporation with offices located a1, 3463 Fulwon Rosd,
Cleveland, OF 44109, (the Provides™).

WHEREAS, the County has a present nest for syslem maknieoanes service of
EBS’s Weatherization and Mansgement Reporting Sysiom, i the Department of
Diervelopment; and

WHEREAS, BSE, is the Software Developer and thus e sole source
mafntenence provider for B8S s Westherization and Management Reporting Syetony; and

WHEREAS, the County desires to svaif itself of BSS s softwars nusintenance
service on the Weatherization and Mavagoment Rapmﬁ"w System located af the
Cuyahogs County Department of I}tb\:‘ei(}‘pl’“’tum s BES is willing fo provide such
service o the County all upon the terms and conditions q“‘" forth hereln, end Hsted on
Seheduls A

NOW, THEREFORE, in consideration of mutual promises contained herelr and
other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, ESE and the County agree as miiow&

ARTICLE L - AQREEMENT AND TERM

.} Scone of Agreement, During the term of this Contract, ESS shall provide the County
with maintensnce and suppost of BSH's - Weatherization and Mansgement Reporting
Zystens, as Hsted on Schedule & ~ ESE s Maintenance and Support Propesal and
Quotation #; 11-032201-0UY, Inthe event that a ‘1<~,<_r<,gxcmw exists between the
terms of Schedule A and this agresiment, the terms of the POF will be controiling and
bnding.

1.2 Tepm, The term of this Coniract shall commence as of Aprl L, 201 1; and, unless
eartier terminated in accordance with te provisions of this ?m}t aet shall umtmu.u in
effect for & period of one vear from the commencement date (478788 -3/38/12). The



cost of this Contact shall not excesd One Thousmnd Seven Hundred Twanty Dollars
and Zero Cents (81,726.84).

ARTICLE i}

= SCREE OFE WORK

1.1 and ESS’s System Menagement Weatherization and Management Reporting
System, as identified in E8S’s Maintenance and Support Proposal and Quotation #
1{-032201-CUY and incorporated by referencs as Schedule 4, at 2 o] price not
excsed One Thousand Seven Hundred Twenty Dollars and Zero Conts (81,726.84).

ARTICLE I - PAYMENT ANE INVGICING

3.1 Payment. Puring the term of this contract, the County shall pey ESS yearly for the
services outhned in Schedule A upon receipt of said invoice, execution of this
contract should oocur upon approval of the County Exscutive,

3.2 Iovoicing  ESS shall invoice the County for the services outlined in Schedule A
upon execution of this Contract,  ESS shall submit original invoie(s) to the
foltowing address:

Cuyshopga County Department of Development
Pusivess Department
Reserve Square
1701 East 12% St.. 1% Floor
Cleveland, Ohio 44114

ARTICLE IV - INDEMNITIES AND EIABIITIES

4.1 SBubcongacting., This Cosirser was ewarded t0 ESS based upon ESS's unique
qualifications and skills, and no task required o be performed under tis contract
by ESE shall be subcoptracted 1o third parties without the express written consent
of Cuyehoge County. i

42 Indemnification. ESS shall apree to refease, indemsify and % hold harmless
Cuyshoga County and ary and all officers, agents, servants or employees thereof,
from any and all responsibility or Jlabilisy for is gross negligence or willful
misconduct under this contract.

ARTICEE Y - DISPUTE RESQLUTION AND TERMINATION

5.1 Dispute Resplution.

a} In the event of any dispute or disagreement botween ESS and the County,
either with respect to the interpretation of any provision of this Contract or with



U

respect 1o the performance by ESS or the County hereunder, which cannot be
resolved in the normal course of business, then upon writien notice of either party,
sach party will appoint a designated officer whose task it will be to meet for the
purpose of endeavoring {n good faith o resolve such dispute ar to aegotate for an
adjustment to such section or proviston of this Contract. The designated officers
shall meet as ofien as the partics reasonably deemn necessary in order to gather and
furnigh 1o the other all information with respect to the matter in issuc which the
parties believe to be appropriate and gennane in connection with its resolution.
Such officers will discuss the problem dnd/or negotiale the applicable section or
provision without the necessity of any formal proceedings relating thereto, During
the course of such negotation, all reasonable requests made by ong party to the
other for information will be henored in order that each of the parties may be fully
advised in the negotiations. Tie specific format for such discussions will be lefl
to the discretion of the designated officers bul may Include the preparation of
agreed upon statements of facl or written staterbents of position furnished to the
other party. No formal proceedings for the binding arbitration of such dispute may
be commenced until (1) resolution as contemplated in this clause bas been
unsuceessful and (1) sither of the parties concludes in good fuith that amicable
resolution through continued negotiation of the matter in issue does pot appear
likely and so notifies the other party.

{(b) The rights and obligations of the parties under this provision shall not limit
gither party’s right to lerminate this Coutract as may be otherwise permitted
bereunder.

Termination for Defanlt, Either party may terminate this Contract, in whole or in
part, whenever such party determines that the other has failed satisfactorily
fil ity obligations and responsibilities hereunder and is unable 0 cure such
fallure within a reasonable period of thme, not to exceed thirty (30) calendar days
or such longer period of time as may be specified in writing by the terminating
party. taking into consideration the gravity and nature of the defanlt. Such
ternyination shall be referred to as “Termination for Defenlt™. Upon determination
by éither party hereto that the other has failed to satisfactorily perform its
obligations and responsibilities hereunder, the party seeking termination shail
notily the defaulting party in writing of the failure ahd of the time period that has
heen eslablished to cure such fallure. which time period shall be not less than ten
(10) days. If the defaulting party is unable 1o cure the failure within the specified
time period, the party seeking to terminate may, by giving wriilen notice thereef
o the defaclting party, tenminate this Contract, in full or in part. as of the date
specified in the notice of termination. BSS, however, shall be paid for all services
andfor materials pravided on or prior to the date of termination.

Termination for Financial Instability. In the event that LSS becomes financially
unstable to the poiot of (1) no longer offering support for the Products {i) making a
general assignment for the benefit of creditors, or (iil) suffering or permitfing the
appointrient of a receiver for its business or its assets, or there is a {iling by or




against £S5 of a meritorious petition in bankruptcy under any bankroptey or
debtor’s law, the County may, at its option, immediately terminate this Contract,
by giving wriltten notice thereof.

ARTICLE V1 - ADHERENCE TO HLECTRONC SIGNATURE POLICY OF

COLUNTY

8.1.

ARTICLE

By entering imo this Contract, ESS, its officers, employees, subcontractors, sub-
graniees, agents or assigns, 1o conduct this transaction by electronic means by
agrecing that all documents requiring county signatures may be executed by
electronic means, and that the electronic signatures affixed by Cuyahoga County
1o said documents shall have the same legat effect as if that signatore was
manually affixed to a paper version of the document,

ESS furthér agrees 10 be bound by the provisions of Chapier 304 and 1306 of the.
Ohio Revised Code as they pertain to Electronic Transactions and lo comply with

the elecironic signature poliey of Cuyshoga County.

VI~ MISCELLANEOLIS

7.1

7.2

Nptices, Wherever one party is reguired or permitied 1o give notice @ the other
pursuant fo this Contract, such notive shail be deemed given when delivered by
hand, via certified mail with return receipl requested, via overnight courder with
signature required, and addressed as follows:

In the case of the County:
Cuyahoga County Departiment of Development
ATTN: Robert Given
Reserve Square
1701 Bast 12" §t., 1 Floor
Cleveland, Ohio 44114

In the case of ESS:
Energy System Solutions, LLC
Joe Mercado
3463 Fufton Road
Cleveland, Ghio 44109

Either party may from thne o time change its designated recipient or address Tor
notification purposes by giving the other party ‘wriften notice of the new
designated recipient or address and the date upon which it will become effective,

Severability, 1i, and only 1o the extent that, any provision of this Contract js
declared or found o be illegal. unenforceable or void, then both parties shall be
relieved of all obligations arising under such provision, it being the ntent and
agreement of the parties that this Contract shall be deemed amended by modifying



7.4

714

such provision te the extent necessary to maeke it legal and enforceable while
preserving s indent. If that is not possible, another provigion that ig legal and
enforceable and achieves the same objective shall be substituted, If the remainder
of this Contract is not affected by such declaration or finding and is capable of
substantial performance, then the remainder shall be enforced w the extent
permitted by law.

Waiver, No delay or omission by either party n the exercise of any right or power
shall impaiv any such right or power or be construed to be a waiver thereof. A
waiver by either of the parties of any of the coverants, conditions or agresments
to be perforined by the other or any breach thereof shall not be construed 1o be a
waiver of any sueceeding breach thereof or of any other covenant, condition or
agreement herein comained. No change, waiver, or discharge hereof shail be valid
unless in writing and signed by an authorized representative of the party against
which such change, waiver, or discharge s sought to be enforced.

Survival of Terms. Termination or expiration of this Contract for any reason shall
not release either party from any Labilities or obligations set forth in this Contract
which (1) the parties have expressly agreed shall survive any such termination or
expiration, or {ii) remain to be performed or by their nature would be intended to
be applicable following any such tenmination or expiration.

Record Audit Retention. . ESS agrees 1o make all pertinent contractual books and
records and other documents perfaining to this Contraet available 1o the County
and its designated agents for purpose of audit and exansination upon reasonable
request during the tenm of this Contract and for a peried of two (2) years from the
expiration date or final payment under this Contract, whichever is later; provided
however, that should ESS be notified that an audit has been conunenced pursuant
to Ohio Revised Code See. 117,11 during said period, for which the aloresaid
books and records are muaterial, the aforesaid records shall be retained pending the
completion of said audit.

Headings and Interpretation. The article and section headings used berein are for
reférence and convenience only, and shall ot enter into the interpretation hereof,

Governing Law. Thiz Contract shall be subject to interpretation under the laws of
the Siate of Ohio,

Assig ESS shall not assign, transfer, convey or otherwise dispose of this
Contract, or its right to exscute i1, or its right, title or Interest in or to il or any part
thereof, or assign, by power of attorney or otherwise, any of the monies due or
become due under this Contract without approval of the Counly Fxecutive by
resolution.

Contragt Processing.  ESS shall subniit one (1) original contractual agreement

with original signature to the following:



7.11

7.13

714

Cuyahoga County Infonmnation Services Center
Business Departiment
1255 Euelid Avenue, 4th Floor
Cleveland, Ohio 44115

Commencement_of Contract Performance. In order o protect the intepest of
Cuvshoga County this coniract must be exceuted by the County Bxecative before
compensation for the services or producis set forth in this contract can be
provided. In the evenl that sérvices are provided by ESS prior to the execution of
this agreement vy the County Executive, the same will be provided at £88 s risk,
and payment therefore cannot, and will notl, be made unless and until this
agreement 18 approved by the County Executive. Upon approval by the County
Exeeutive of this contract, however, any and all prior performance under this
confact shail be deemed ratified and said performance shall be deemed to be
included in this contract. Payment{s) for said prior performance shall not increase
the amount of the contract Timit.

Pntire Agrecment and Modification. This Contract, including any Schedules and
documents referred w in this Contract or attached hereto, each of which iy
incorporated  herein, constitutes the entire and exchisive statement of the
agreement belween the parties with respect to its subject matier and there are no
oral or written representations, understandings or agreements relating 1o this
Contract which are not fully expressed berein. The partics agree that any other
terms or conditions included in any quotes, acknowledgments, bills of lading or
other formg wiilized or exchanged by the parties shall not be incorporaied herein
or be binding undess expressly agreed upon in owriting by authorized
representatives of the parties. No modification, change or smendment hereof shall
he valid undess such is in writing and signed by the authorized representative of
the parly against which such modification. change or amendment is sought fo be
enloreed,

Schedules Incorporated by Reference. The following Schedules are attached
hereto and are incorporated herein:

1

Schedule A: ESS - Maintenance and Supporl Proposal and Quotation #: 11-
032201-CUY

Relationship of Parfies. B
independent contractor, ESS has the sole obligation to supervise. munage,
contract, direct, procure, perform or cause 1o be performed its obligations set forth
in this Agreement, excepl as ofberwise agreed upon by the parfies. Nothing set
forth in this Agreement shall be construed 1o create the relationship of principal
and agent between ESS and the County. Neither party shall act or attempt to acl or
represent itself, directly or by implication, as an agent of the other party or ity

88 is performing pursuant to this Agreement only as &n




affifiates or in any manner assume or creaie any obligation on behalf of. or in the
name of the other party or its affiliates.

THIS AGREEMENT shall be subject to Interpretation under the Taws of the State
of Ohio, and is subject to the review of the County Prosecutor’s Office as to legal form

and correctness.

N WITNESS WHEREOF, the County and ESS have zach caused this Contract o
ke signed and delivered by its duly aothorized representative s of the date first written.

ENFRGY SYSTEM SOLUTIONS, LLC CUYAHOGA COUNTY, OHIO

. PPNt o I¥

Baward FitzGerald, County Executive






